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DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election without traverse of claims 1 -9 in the reply filed on 5/7/09 is 
acknowledged. Claims 10-21 are withdrawn from further consideration pursuant to 37 
CFR 1 .142(b) as being drawn to a nonelected species there being no allowable generic 
or linking claim. Election was made without traverse in the reply filed on 5/7/09. 

Claim Objections 

2. Claims 7-9 are objected to because of the following informalities: there is no 
claim antecedent for "the closure means" and "the slide means". Appropriate correction 
is required. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1-3 and 6-9 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Bryant (U.S. 5,724,677). Bryant teaches a headband means which could be used for 
applying a breathing mask to a user and having a flexible band body 1 comprising upper 
and lower band portions 2,4 for transmitting the mask holding forces required for 
applying the mask, wherein at least portions of the band body are made of a foamed 
plastic material. Regarding claim 2, "band body formed by injecting a pore-forming 
plastic material in a molding space of a tool" is a product by process limitation and as 
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such, does not receive patentable weight in an apparatus claim. Bryant teaches a 
structurally equivalent headband means. As discussed in MPEP 21 13, when the 
product by process claim is limited by and defined by the process, determination of 
patentability is based on the product itself. The patentability of the product does not 
depend on its method of production. If the product in the product by process claim is 
the same or obvious from a product of the prior art, the claim is unpatentable even 
though the prior product was made by a different process. Therefore, only the claimed 
structure is considered when assessing patentability. The plastic material has a skin in 
the area of its outer surface in that col. 9, lines 19-22 discuss portions 2,4 as skin layers 
formed from the same polymer or different polymers as layer 3. Band 1 is described as 
a thermoplastic polymeric material which may include polystyrene (foamed plastic). 
Regarding claims 6-8, column 12, lines 65-66 and continuing to column 13 discuss that 
the headband may be attached to a mask body by various means including mechanical 
fasteners such as buckles (closure means, slide means, locking structure, or locking 
mechanism). 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 4 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Bryant '677 in view of Madaus et al. (U.S. 2004/0025882). Bryant discloses the 
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invention substantially as claimed. However, Bryant doesn't teach the band body is 
provided with a tensile proof insert or a dimensionally stable insert. Madaus teaches a 
headband means for applying to a breathing mask, with the mask body including a 
tensile proof insert or dimensionally stable insert 4. Madaus teaches that the insert 4 
prevents deformation of the band and reinforces the band. Therefore, it would have 
been obvious to one of ordinary skill to provide Bryant's band with the insert as taught 
by Madaus in order to prevent deformation of the band during repeated stretching. 
Conclusion 

7. Any inquiry concerning this communication or earlier communications should be 
directed to Primary Examiner Katherine Moran at (571) 272-4990. The examiner can be 
reached on Monday-Thursday from 8:30 am to 6:00 pm, and alternating Fridays. 
If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gary Welch, may be reached at (571) 272-4996. The official and after final 
fax number for the organization where this application is assigned is (571) 273-8300. 
General information regarding this application may be obtained by contacting the Group 
Receptionist at (571 ) 272-3700. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
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Center (EBC) at 866-217-9197 (toll-free). 
/Katherine Moran/ 
Primary Examiner, AU 3765 



